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STATEMENT REGARDING ORAL ARGUMENT

Appellants believe that oral argument may assist the Court in its analysis of
this Establiéhment Clause challenge, particularly with regard to thé issue of the-
| ‘effect of the statement under the L%(E test. While the facts in this case are
| unique, the Court’s decision in this appeal will have a broad significance with

regard to local school district control of curriculum matters.
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STATEMENT OF JURISDICTION
 Jurisdiction over this appeal is conferred upon this Court by 28 US.C.§

1292(a). That statute gives this Court jurisdiction of appeals from orders granting

- injunctions.
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~ STATEMENT OF THE ISSUES

1.  Whether a statement devoid of religious content which was issuéd by '
“a school distriéf as part of an improved, exclusively scientiﬁc, evolﬁﬁon
_cuniéuium violates the Establishment Clause when addptéd fof secular purposes.

2.  Whether the trial court erred in refusing to apply the standards set

* forth in Adler v. Duval County School Board to a facial challenge under the

Establishment Clause of a facially-neutral statement.

3.  Whether the statement at issue violates the Georgia Constitution.
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' STATEMENT OF THE CASE

I  COURSE OF PROCEEDINGS IN THE COURT BELOW
Plaintiff Jeffrey Selman filed this action on August 21, 20_02, alleging th_at a

.. sticker regaitling evolution instruction adopted by Cobb County Board of |
Educatibn as part of it's most recent textbook adoption and inserted into.-scienee "
texts violated the Establishment Clause ef the Flrst Amendment of t11e Uniteti |
States and Georgia Constitutions. en its face. (R_I-l); The Sticker said:

This textbook contains.material on evolution. EVolnti'on__

is a theory, not a fact, regarding the origin of living

things. This material should be approached with an open

_mind, studied carefully, and critically considered. (R4-
Def. Exh. 4). |

- | Plamt1£f later was glven leave to amend the Complamt on the same. clauns by

. _addlng as Plamtlﬂ's Debra Anne Power, Kathleen Chapman J eff Sllver Paul |

_ Mason and Terry Jackson. (R1-9). - |

Aﬁer Defendants tunely answered the Complamt two parents of students

attending Cobb County Schools, Larry Taylor and Allen Hardag_e, ﬁled- a Motlen_ to
| Int'eﬁr,ene. (R1-7; R1-8). 'The Basis for the Motion te Intervene was that Defendants )
had net asserted the rights of students to be informed_. of alternative theories of
origin. (Id.). The Court denied the Motion to Intervene, (R2-44), reasoning that the

1



proposed intervenors s'ought to assert defenses based on classroom instruction,
Which was beyond the narrow scope of the lifigation. (R2-44-5-6). |
After discox}ery Was. conducted, Defendants ﬁled. a Motion for Summary
Judglﬁent on all claﬁms on July 21, 2003. (R1-22). Plaintiffs responded, relying in -
~ large part on the affidavits of several scientists a_sSerting that the actions of Cobb ™ -
~ County School District were consistent with a strategy of fundamentalist Christians
in general to oppose evolution ihstruction. (R1-24; R2-25). Defendants moved to
strike ﬂioee_afﬁdavits. (R2-28). | |
The Ceurt denied the Motion for Summary Judgmeﬁt in its entirety, ﬁndmg |
thet the Sticker at issue potentially Vielated the effect .end entanglemenf prongs of
the Lemon test. (R2-45). The Court also denied the Motion to Strike, while
_eoncluding_ that the afﬁdavits proffered by Plaintiﬂ's‘ should net be considered, |
since they Were-ﬁ,ot based on a_dm__issib_le evidence; 1d. The Court then &enied the :
Defendents’ Motion for Reconsideration or Cerﬁﬁcatibn under 28 US.C. 1292.
w255, . o
o Defendants ﬁlﬁely_ filed a Trial Brief focusing on the issue of whether
Plaintiffs’ CIaims. shm_ild be considered a facial challenge analyzed ﬁndef_ the |

- standard set forth in United States v. Salerno. (R2_-5 8). The Court entered an Order

finding that, while Plaintiffs had only mounted a facial challenge to the Sﬁckef, ‘



evidence re garding classroom ins_tmction might bé relevant to the analysis under

L_@_qm (R3-72). |
After a bench trial held November 2004, the Court entered an Order finding

that the Sﬁcker on its face, violated the effect and entanglement prongs'. under

\ ‘_.L__m, as well as the Georgia Constitution, and requiring Defendants to

immediately remove the Sticker from all textbooks. (R4-98). In part, the Court

found the following:

e The Court concluded that the following language violated
‘the Establishment Clause of the U.S. Constitution on its
face because it endorsed religion: This textbook. |
contains material on evolution. Evolution is a theory,
not a fact, regarding the origin of living things. This
material should be approached with an open ‘mind,
studied carefully, and critically considered. (R4-98-8,
42).

. Based upon the “hlghly credlble” testlmony of school .
board members, the Court found that the Sticker had at
least two legitimate secular purposes. .(R4-98-24, 27).
“First, the Sticker fosters critical thmkmg by encouraging
students to learn about evolution and to make their own
assessment regardmg its merit. Second, by presenting -
evolution in a manner that is not unnecessarily hostile,
the Sticker reduces offense to students and parents whose
beliefs may conflict with the teaching of evolution.”
(R4-98-30)

e “[T}he School Board adopted a stlcker that is not openly
religious but served to put students, parents, and teachers
on notice that evolution would be taught in a manner that
is inclusive rather than exclusive. The school board
sought to show consideration for their constituents’
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 porsonal beliefs regarding the origin of life while still
maintaining a posture of neutrality towards religion.”
(R4-98-28). -

The Court denied a Motion by Defendants to Stay Enforcement of the
Injunction. (RS-I 12). Defendants fﬂed a Notice of Appeal within 30 days after the
- Order granting the injunction was entered (R5-118), and filed a Second Notice of

Appeal after Judgment was entered. |
"I STATEMENT OF FACTS
A. TEXTBOOK COMMITTEE QUEsﬁONs EVOLUTION INSTRUCTION.

In the process of rev1ew1ng textbooks for possxble inclusion in the |

cumculum in the fall of 2001, Cobb County School District’s (“CCSD”) textbook
adoptlon comxmttee (“Comlmttee”) voiced concerns about a selectlon of texts
- which inciuded infonnaﬁon regarding theories of origin. (R7-25 5{25 6)
Sp'eéiﬂcally, the Cdmmittee believed “that certa.in texts under considei'afit;n Would o
v1olate CCSD’S pol1cy regardmg evolution instruction. (I_ ) CCSD’s ofﬁmal |
Pohcy with regard to evolution instruction, which had been in place since 1995
stated that “some scientific accounts of the origin of human spe01es as taught in- R
pub11¢ schools are inconsistent with the famﬂy teac;hmg ofa mgmﬁcant number of
Cobb County citizens.” (R6-210; R4-Def, Exh. 1). CCSD’s Regulation
rega.jrding evolﬁtion instruction stated tﬁat curriculum should_ be organized to avoid

compelling any student to study the subject of origin‘ of species, prohibited
4 |



instruction on origin of species in elementarj,-'. and iniddle school, and allowed for
electivé classes on theories of origins, including creation theory. (R6—21 I; R4-Def,
Exh. 2). In practice, evolution instruction had beeﬁ curtailed at least partially |
~ because teacﬁers wére- afraid it might conflict with students’ religious beliefs. (R6- B
- 210). In some insténc_es, textbook pages with evolution instruction were removed -
from textbooks. (R6-211). Prior to reaching a decisibn on which texts v_#ciuldbe
recommeﬁdéd, the administration decided to revise the Policy and Regulation
regardlng evolution to remove the restrictions on mstructmn and to streng‘then the
g curriculum. (R6—255 -259; R6-213-214).
B. TEXTBOOK RECOMMENDATIONS.
While the Policy and Regulation revisions weré under consideration, the
- Cofnn:ﬁ‘gtee recotnﬁmnded texts to the Board of Edu'catio‘n, including thepnmary
high school biology text \&ritten by K_ennefh Miller a_nd. Joseph Levine 3m4;De£
Exh.4; Kenneth Miller & J oseph Levine, Biology (Prentice Hall, 2902)). In the
Miller textbo-ok, one unit out of ten (four chapters) is devoted to evolutioﬁ
instruction, including 101 pages on evolutioﬁary theory. (Id.). The Committeé
reviéwedthe texts using American Assééiation for Advancement of Sciéﬁce
methods ‘members of the Comn'uttee felt it was the best b1ology textbook for hlgh

school students they bad seen. (R6-67).



_'While some texts distinguished between science, or the natural, and the
~ supernatural, this one did not. (R-6-102-103). Dr. Miller, a professor at Brown
University, was aware that his college students were sometimes resistant to
instruction regarding evolutionary theory due to religious beliefs; while other
textbooks acknowledged the potential conflict between evolution instruction and

religious belief, he deemed it inappropriate to include any acknowledgment of this
pofential conflict. CR6-1_72-173). Portions of the Miller textbook dealing with -~
evolutioﬁary theory were deemed to be “anti-religious” by several school districts
~ around the country, leading Dr. Miller to write letters of éxplanation toanumber
of such districts. (R6-161). In the introduction to the unit on evolution, the
textbook states:

What scientific explanahon can account for the diversity

of life? The answer is a collection of scientific facts,

observations, and hypotheses known as evolutlonary

theory. Evolution, or change over time, is the process by

which modern organisms have descended from ancient

organisms. A theory is a well-supported testable

explanation of phenomena that have occurred in the

' natural world.

- (R4-Def. Exh. 4, p. 369).
C. DEBATE REGARDING CURRICULUM CHANGES.

Once parents of Cobb County students learned that evolution curriculum

was being strengthened, parents, scientists, and others around the countfy begai:t to
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express their opinions to school board members about this issue. (R6-188-191,
212-213). Communications to school board members “ran the entire gamut of
'viewpoints,” generating “thousands of emails, phone calls, media contacts.” (Ré-
188-189; R4-Def. Exh. 8). As long-time school board member and former teacher
Betty Gray testified, | .

[T]here was an anxiety level about What'you oughtto )

teach about evolution, because on the other side of the

continuum there were groups of people that had very,

very strong religious views of the situation and they

certainly didn’t want evolution in the classroom to punish

their children or to in any way infringe on how their kids

felt about thmgs . .[Y]ou need some sort of balance that.

allows any youngster in a classroom to learn about -

“evolution, at the same time, with not so much dynam.lc

dogma that they don’t know how to deal W1th it or they re
intimidated with their own views. |

(R7-3 93 —394)

1. Sticker Adopted |

Soﬁe members of the Board asked legal counsel to draft a stétaﬁeht which -
would be constitutional 'addi'essing some. of the parent’s concefns. (R6—191-192,
194). Although not all '.members of the Board embraced the pa;'ticﬁlar léng'uage
“used, all agreed With the need for the Sticker. (R6-215-216; 224; R7—404). The |
Board adopted the texts reéomme_nded by the textbook adoption cémmittee. (R6-
196-197, 204). At the Qame" timé, they voted to place a sticker on the iﬁside coi?er |

of textbooks including evolution instruction stating:
| 7



This textbook contains material on evolution.
Evolution is a theory, not a fact, regarding the origin
of living things. This material should be approached
with an open mind, studied carefully, and critically
cons1dered

(R4-Déf. Exh. 4). The Sticker is scientifically accurate. (R8-485). Cobb students |
are expected to understand the scientific definition of “theory” at the middle school
level. (R8-499).

2. Policv and Regulation Finalized.

Textbooks mcorporatmg the Stlckers were 1ssued to students in August 2002
(R7—398) In September 2002, the Board approved the rev1sed Pohcy regardmg
instruction on theories of origin. (R6-263-264). It stated:

~ As stated in Policy IA, Philosophy, it is the
educational philosophy of the Cobb County School
District to provide a broad based curriculum; therefore
the Cobb County School District believes that dlscussmn
of disputed views of academic subjects is a necessary
element of prov1dmg a balanced education, including a
study of the origin of the species. This subject remains
an area of intense interest, research, and discussion
among scholars. As a result, the study of this subject -
shall be handled in accordance with this _pohcy and with
objectivity and-good judgment on the part of teachers,
taking into account the age and maturity level of their
students.

The purpose of this policy is to foster critical
thinking among students, to allow academic freedom
consistent with legal requirements, to promote tolerance -
and acceptance of diversity of opinion, and to ensure a
posture of neutrality toward religion. It is the intent of
the Cobb County Board of Education that this policy not

8 .



be interpreted to restrict the teaching of evolution; to
promote or require the teaching of creationism; or to.
discriminate for or against a particular set of religious
beliefs, religion in general or non-religion.

(R4-Def Exh. 5; R6—216—217)

In January 2003, the Board adopted the revised Regulatlon regardmg
theories of origin. (R6-264) ‘The Regulatmn removed previous restmctlons on
evolution instruction, explicitly stating that theones of origin shall be taught as
requlred under the state cumculum (R4-Def. Exh. 6).

1. Theories of origin shall'be taught as defined
within the Quality Core Curricutum (QCC). Teachers.
should seek to help students demonstrate proﬁciency in

“ understanding these aspects of the theory of origins
defined in the QCC and the impact of scientific theorles
on the disciplines studied. .
2.  Teachers are expected to set limits on
discussion of theories of origin in order to respectfully
focus discussion on scientific subject matter; at the same
time, it is recogmzed that scientific instruction may
~ create conflict or questions for some students with regjard o
to belief systems. Discussion should be moderated to - ' '
promote a sense of scientific inquiry and understanding
of scientific methods, and to distinguish between '
scientific and philosophical or religious issues. It may be.
appropriate to acknowledge that science itself has limits,
and is not intended to explain everything, and that
scientific theories of origin and religious belief are not
necessarily mutually exclusive.

'Whereas the Policy isa general statement of policy or practice by fhe

School District, the Regulation is a more specific outline of how the Pohcy istobe
nnpiemented (R6-218). :

9



(Id.)

3.
After the Sticker had been adopted, one parent, Manorie‘R-oger.s, preseﬁtéd a .
petition to the Board on September 26, 2002, contéining 2300 signatures asking the

school board to allow discussiqn of scientific alternatives to evoluﬁohary th:eoryf- : _

3. Under no circumstances should teachers usé
instruction in an effort to coerce students to adopt a
particular religious belief or set of beliefs or to disavow a -
particular religious belief or set of beliefs. Instruction
should be respectful of personal religious beliefs, and -

- encourage such respect among students. Teachers should

not interject their personal faith-based beliefs, or lack
thereof, into such instruction, and should maintain a
posture of neutrality toward religion.

4. It is recognized that instruction regarding
theories of origin is difficult because it is socially |
controversial and potentially divisive. The
administration expects, and will support, every teacher’s

effort to provide objective and professional instruction.

Actual Perceptions of Board Action.

(R6;3 8-40; R_3-77—45)( ‘Ms. Rogers asked the Board to allow discﬁs'sioi; of

alternative theories, to provide supplementary materials regarding these theories,
" to allbw ele¢tives on religion, and to provide further clarification of the textbdoks_. |
(R6-56-60). Ms. Rogers was not satisfied with the language of the Sticker,hor‘d—id

she approve other curriculum decisions made by the school board. d.). AsMs.

Rogers testified:

[The school board Was] not listening to me. Ithink they
thought I was kind of a raving lunatic at that point. . . .
They didn’_t do anything I wanted them to do. . . .You

10



| know, I’'m glad they did what they did, I don’t mean to

sound like that. I think, you know, it was marginally

effective.
(R6-59). At around the same t1n1e another set of parents presented a pet1t10n
which supported adoption of texts in their current form. (R4-Def. Exh. 8) The
Board’s deliberations regarding the changes in evolution curriculum generated '.
“worldwide publicity, and provoked public comment by scientists expressing a
variety of views at school board meetings. (R6-192-193).

Jeff Selman the sole Plalnt1ff durlng the majority of the time the case was

-pending in the tmal court, had no chlldren issued texts mcludmg the Stlcker rather
, ' he learned of the Sticker through an article in Creative Loaﬁng magazine, (R7-
313, 323). Based on the historic opposition of certain persons of religious belief to
evolutron Mr. Selman immediately concluded that the Sticker was rehgious
. wnhout reviewing the Sticker’s text. (R7 -314-3 15 331-332, 345). Aﬁer the |
) revised Board Policy was passed regardmg evolution instruction, however, he
wrote a letter to the Board stating that “it seems apparent thattlre Board ie co_rrectly
moving to keep faith-based beliefs out of science instruction.” (R7-350-351). M.
Selman testiﬁed that the Regulation adooted by the Board governing actu_al'
classroom instruction onevolution does not promote religion, in his opiniOn. R7-

353-355).

11



D. REASONS FOR STICKER.

Board'members testified to a variety of reasons for adopting the.sticker at

issue, although none of them who testiﬁed at trial stated that they iorended to

| promote or endorse religion. (R6-215; R7-300-302; R7-.381-382;_ R7-395; R8-.45_0'- |
| 45 1.). A majority of board members testified the-t they 'Wereeither aware rhat.the
policy and regulation were being revised to 'strengtheh evolution. inStr'uotion a.'t'the.
time that they voted for the Sticker, or that the Pohcy and Re gulatlon are consrstent |
Wlth thelr purpose n Votmg for the Sticker. (R6-213-214 R7- 303 R8-443 451-
‘45'2). The board members mtended the Sticker to promote tolerance and respe_ct .
for religious beliefs. (R6-198, 207; R7-383; R7-394; .R8.-424). At leas’r two board
members felt that the Stmker prowded notice that evolutron Would in fact be taught
since the restrictions had been removed (R6- 196-197 R7-395) Board members |
‘intended the Sticker to support teaohers in teachmg evoiutl_on. -(R8-4 1.8; R7-3 87; ,
R7-395). The Sticker Was intended to pr_omote critical thinking. (R7-3 8.1-3 82; RS-
423, 425). | o
'E.  ACTUAL EFFECTS OF STICKER..

More than 103,000 students are enrolled in Cobb County schools. (R6-265).
Textbooks including'the Sticker have been disseminated each year to. -
approxrmately 34,000 students across Cobb County. (R4-101-Stickel A.fﬁdawt bl

4). Inthetwo and a half school years from the time the Stlcker was placed in
' 12



textbooks through the trial, there had been no eomplamts regardmg the teachmg of
rehgion or alternative theories of origin in science classroom to the supermtendent
- of the School District, to the superwsor of high school science curriculum, or to
any board members. (R6-265; R6-219; R7-304; R8-501-503). There have been
no reports that Creationism or_Intelligent Design were being taught or discussed in
any of the hundreds of classes using te}rts with the Sticker. (R6~100_‘, 111; R6-265;
R7-3 iO; R7-355-356). The CCSD superintendent and supervisor of high school
science curriculum felt that the changes improved evolution mstruction R7-252,
257-8; R8—485 486). | The Sticker prompted at least one student to engage in
additional scientific research regardmg m1tochondnal DNA. (R8—486)

Two teachers testified regarding the actual nnpact_ of the cumculum changes
| m the classroom. Dr. Wes Mecoy, Science Department,Chair at North Cobb H1gh
School, testiﬁed tbat the Sticker has a detrimental effect becanse b'e isrequired to
| spend additlonal class time regardlng the d:lSthtIOIl between the 501ent1ﬁc terms of
“fact” and “theory” (R6 -72-73). He testified that this sometimes occu:rred |
because students pomt to the Sticker and insert the word ° _]nst’,’ (eyolution is “just”
a theory). (Ig) There has been no increase in religious obj,ections to evolution R
theory in his classroom since the adoption of the Sticker. (R6-83-84, 89). Dr.
McCoy was not aware of any instance of Creationism or Intelligent Design being.

taught in Cobb C‘ounty classrooms sinee the adoption of the Sticker, including
13



among the fifteen teachers whom he supervised. (R6;11 1,74). Dr. McCoy was
opposed to the Sticker. (R6-72). However, viewed in context of the textbook;, he
did not believe it endorsed religion. (R6-94). |

Middle school teacher Charmagne Quenan testified that she is better able to - |
- effectively teach evolutionary theory under thé current policies. (R7-457-459). |
Rather than avoiding the subject of evolution, under the cﬁrrent policy she can
acknowledge the potential conflict between science and religious faith whenthe
issue is réised by sfudents, and effectively steer the discussion Back to ﬁe desi'i'ed
curriculum. (Id.). Ms. Quenan does not ’éeac_h Intelligent Desigla or Creationism in
her classes. (R8-457).
F.  ADDITIONAL EFFORTS TO IMPROVE EVOLUTION INSTRUCTION. | : |

In addition to the revisions to the Policy and Regdaﬁom- Cobb County - |
lS‘t.:hool District has also conducted seminars and workshops forAteaéhe-ré té asé.is't |
them in instruction regarding evolution. (R6-84-_85 ; R8-485-488). One of authors
of the Miller-Levine textbéok, Joseph Levine, came to -Cobb County at the behest o
of the science superviéors to discuss the unique challenges ﬁ) ,evo.lution: instruction.
(R6-160-161). | These issues are not unique to Cobb County, but are fais’ed
frequently “by teachers all over the country all of the time.” (R6-161). In fact, Dr. -

Miller testified that he faces this challenge in his position at Brown University,
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where students sometimes ask him at the end of the semester about the relationship

between his instruction and his own religious faith. (R6-178-180).

STATEMENT REGARDING STANDARDS OF REVI]L\__V _
The District Court’s findings of fact which support its legal conclusions are

. subject to the clearly erroneous standard of review. Pullman-Standard v. Swint,

456 U.S. 273, 102 S. Ct. 1781 (1982). Whether the District Court applied the

controlling principles of law correctly is a question of law subject to de novo

review. Id. Smith v. Board of Comm’rs, 827 F. 2d 684,690 n. 4 (1 1" Cir. 1987).

SUMMARY OF THE ARGUMENT
In late 2001, Cobb County School District began a series of ilnprovement_s to

its évolution curriculum in ihe course of selecting new science téxtbooks for

adoption_. The textbookg included comprehensive, exclusively scienﬁﬁc N o

cﬁrriculuni regarding evohitionary the.ory.' When parents complainé& abouf the

_iniprovements in the curriculum, Cobb .County School Board addptéd a fapiélly—

neutral statement to be included in téxtbooks as | a .small gesture to those citizeﬁs, -
| The Sticker stated, in part, that “evolution is fheory” eind that the ﬁiateria;Is |
r’egardihg é_vqlution “should be approached Wlth an open mind, studied carefully, |
-and critically consideréd,” Subseqﬁent to the adoption of the Sticker, the Sbhodl |
Board has repeatedly affirmed its commitment to quality scientific instruction, and |

to religious neutrality. Although textbooks including the Sticker had been
15



disseminated to more than 90,000 &udents at the time of trial, there was no
evidence that the Sticker had caused any religious discussion or debat_e whatsoever.

In determining _whether the .textbook at issue amounts to an endorsement of
religion, the Cdurt’s focus should be, first and foremost, on the neﬁtra’l .language of
the Sticker itself; together with the extensive evolutionary curriculum to \-?vhich“it is
attached. Just as a statute is interpreted according to its plain meaning, an'observér
of the Sticker at issue.woi.ﬂd focus on the language itself, rather than reading
between the lines. .The Sticker is neutral on its fac‘e.r In interpreting its effect, the
issue is ﬁot wheﬁier the Sticker has edl;cational merit, wheth_ér it is Well-Wri_t’te_n, or'. -
whether one can iﬁlagine persons offendéd By its nieaning. The iséue ié whether
the Sticker endor';se.s religion. Both on its face, and in its specific context,.t'his
Sticker does not.

The Court below erred in its application of the Lemon test to the unique
facts of this case in two respects. First, the Court relied heaviiy’ oﬁ the historical
effort by religious groups to restrict evélution instruction in ﬁndmg 'tl.lat the Stibkér
endorses religion, disccl).unt_ing the immediate events leading to thé Sticker; The -
Court’s holding flies in the face of its factual finding that the Sticker was part of a
Iarger effort to strenéthen evolution instruction. The mere fact that iparf of the
language of the Sticker may coiﬁcide with the religious ﬁews of some citizens

does not render it unconstitutional.
16



Second, although the Court determmed that this case mvolves a fac1al

| challenge toa faelally-neutral Sticker, it declined to apply the deferentlal standard

_applled by this Court in Adler. After concluding that the Sticker had at least two

_. secular purposes, the Court conducted a searching inquiry lnto hypothetical eﬁ'ects.' -

of the Sticker. The decision below neither treated the case as a facial challehge, nor
consid.ered the lack of ally evidence that the Sticker .had a teligious effect m the |

| classroom. | |

ARGUMENT AND CITATIONS OF AUTHORITY

The fundamental principle of First Amendment jurispmdenee is the
- requirement of neutrality toward religion. The Supreme Court has called the
neiitrality principle the basic purpose of the Establishment atld Free Exercise.

Clauses whlch 15 to ensure that no religion be sponsored or favored ‘none

commanded a.nd none inhibited.” Walz v, Tax Comn:ussmn of New Yorlg, 397 :

U. S 664, 90 S.Ct. 1409, 1411 (1970). “The fullest. reallzatlon of true re11g10us o |
liberty requ1res that government ne1ther engage in nor compel religious pracuces

| ~ that it effect no favoritism among sects or between religion and non—rellg1on, and
that it work deterrence of no religious behef ” Abington School District v, |

~ Shempp, 374 U.S. 203 305, 83 S. Ct. 1560 (1963) (Goldberg, concurnng)
.Complete separatlon of church and state is not constitutionally required, nor

constitutionally permissible, since that Would often require hostility or
. _. | .



discrimination égainsf religion. As the Court noted in Lynch v. Donnelly, the -

Constitution “affirmatively mandates accommodation, not merely folerance-, of all
_religions, and forbids hostility toward any. | Anyfhing less would require the
‘callous indiﬂ'erence’ we have said was never intended by .the Establishment

- Clause.” 465 U.S. 668, 673, 104 SCt 1355, 1359 (1984)(citation's omitl;ed).

In order to violate the primary effect prong of the Lemon
test through advancement of religion, it is not sufficient
that the government action merely accommodates
religion. The Constitution ‘affirmatively mandates
accommodation, not merely toieranCe,' of all religions,
and forbids hostility towards any.” Nor is it sufficient
that government conduct confers an indirect, remote or
incidental benefit on a religion or that its effect merely
happens to coincide or harmonize with the tenets of a
religion. .

Smith v. Board of Comm’rs, 827 F. 2d 684, 691 (1 ltﬁ Cir. 1987) (citatioo onﬁitted).
In the cohféxt of public eduoation, this Court has observed that ;"‘fhrc')ughout” |
.the course of the educational'prooess, there will be instancés‘ when re_ligioos_ valﬁe.s,. '
religious practices, and -feligious' persons will have soﬁle interaction mth public
schools and their sfudents.’_’ Adler v. Duval Cou:ojrx School Board, 250 F3d 1330,
1336 (11™ Cir. 2001) (en banc). Accoﬁ]modation of religious belief in pﬁblio
- schools is not only .a constitutional requirement, it also has hnpo;'tant pedalogica_ll- |
| ilnplications; The primary role of public education is to instill ﬁlndamental Valueé :
~of our sociéty in students which, “_mu_st,. of course, include tolerance of divergeh‘o .

18



- political and religious'vi_ews, even when the views expressed may be unpopular.”

Bethel School District v. Fraser, 478 U.S. 675, 681, 106 S.Ct. 3159 (1986).

Under the Establishment Clause, each challenge calls for line drawing based

on a fact-specific, case-by-case analysis. King v. Richmond Cbuntv, 331F.3d

1271, 1275-76 (11" Cir. 2003) (citations omitted). In adopting the textbooks with
the Sticker at issue in this case, the Cobb County School Board did nbt write on a

- blank slate. The Bdard wés in the process of taking substantial actions .tQ confect'
previous problems with evolution instruction; while taking fhese actions, the Board
was aware of a need to accommodéte religious belief, no;c oniy as a matter of
respect, but also because such an ac@oﬁledgement m1ght prométe. an acceptance
of evolution instruction. Even though the Sticker is neutral on its face, the District R
. Court found that it violated the Establishment Clause, primarily because its-

| language purportedljr harmonized with religious beliefs, including the r"eligious |
beliefs of some School Board constituents.

I.-  EITHER ON ITS FACE OR VIEWED IN CONTEXT, THE STICKER
' DOES NOT PROMOTE RELIGION.

The District Court analyzed the Sticker under the three—part Lemon tést, |
together with the overlapping endorsement test. The Lemon test requires the Couirt
to find a government message unconstitutional if ( 1) it has a religious pui'pose; (2)

its principal or primary effect advances or inhibits religion; or (3) it creates an
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- excessive entanglement of the government with religion. Lemon v. Kurtzman, 403

U.S. 602, 918S. .Ct. 2105 (1971). The endorsement test has ﬁ'equeriﬂy been uéed by
the Courts in the Establishﬁent Clause context, particuiarly in analyzing displays
 of religious .sjmbols. Endorsement “sends a message to non-adherents that they

- are oufsider_s, not full n_iembers of the political community, and an acconipanying

| message to adherents that they are insiders, favored members of the political

community.” Lynch v. Donnelly, 465 U.S. 668 688.

Focusing on the evil of government endorsement or
“disapproval of religion makes clear that the effect prong
of the Lemon is properly interpreted not to require
invalidation of a govemment practice merely because it
in fact causes, even as a primary effect; advancement or
inhibition of religion. The laws upheld i in Walz v. Tax
Commi’n, 397 U.S. 664 (1970) (tax exemption fora
religious, educational and charitable organizations), in
McGowan v. Maryland, 366 U.S. 420 (1961) (mandatory
Sunday closing law), and in Zorach v. Clauson, 343 U.S.
306 (1952) (release time from school for-off-campus
religious instruction), had such effects, but they do not
~ violate the Establishment Clause. What is crucial is that
a government practice does not have the effect of
communicating a message of governmerit endorsement or
- disapproval of religion. It is only practices having that
- effect, whether mtentlonally or unintentionally, that make
relxglon relevant, in reality or public perception, to status
in the political community.

- Lynch, 465 U.S. at 691-2 (O’Connor, concurﬁng). The endorsement test assumes
| the viewpoint of a reasonable observer, so that “the test does not evaluate a .

practice in isolation from its origins and ¢ontext.” Elk Grove Unified School
| | | 20



k District v. Newdow, 542 U.S. 1, 56, 124 SCt 2301 (2004) (O’Connor,
| concurring). | |
A. SECULAR PURPOSES FOR STICKER.

- ”Co:urts-sh.ould defer to a State’s articulation of a secular purpose, so ld_ng as |

the statement is sincere and not a sham. Edwards v. Aguillard, 482 U.S. 578, 586- -

. 7, 107 S.Ct. 2773 (1987); Wallace v. Jaffree, 472 Us. 38, 75-6, 105 S.Ct. 2479, |
© 2499-2500 (1985) (O’Connor concurring) (purpose mquuy ‘fshould be deferential -
.and limited”). The Courts have instructed that the first prong of the Lemion test isa

- “fairly low hurdle” and‘that an impermissible purpose should be found only Whére- _

there is an obvious overriding religious purpose. Bachman v, West High ._S.'cho'ol,‘

132 F. 3d 542, 5_52 (1of‘_" Cir. 1992); Brown v. Gilmore, 258 F. 3d 265, 276 (4® Cir.
2001). | | |
In general, an analysis of a gbﬁemﬁent’lstatement’-s pﬁrpbsé s']iduld,cbﬁ:sider‘
the lang_qage of the statenient itsélf, as WeII as the-: le'gisl_ative hisfory and ‘unilqu_e'
context 6f the s‘tatement.. Edwards, 482 US at 594, ‘Bé)wn V. GMett Coimﬂ ‘7 o

School District, 112 F. 3d 1464, 1469 (1_'1ﬂl Cir. 1 997). In cohside‘ring a facial

challenge, howéver,‘ “the primary focus by definition must be the text.” Adler, 25 0
F.3d 1330, 1339, |
Based in pai't upon the “highly credible” testimony of the board members

(R4-98-24, 27), the District Court found that the Sticker had at least two legitimate
| 21



~ secular purposes: fostering critical thmlcmg énd reducing possible offense to
parents and students whose beliefs might conflict with the teaching of evolution.
(R4-98-24-30). These purposes are amply supported in the record.
In this éase, the Sticker itself does not include an explicit expression of the -
- purpose behind its implementation. However, there is no dispute in this case that
the Sticker camé about in the course of a series of dramatic improvements to
evolution instruction by th.e school board, including the removal of restrictions on
evolution instruction, and that parents who were concerned ébout the potential for
- offense to .their religious beliefs ﬁa&e a number of req'ﬁests to the SchOoI Board
régarding evol‘utio;l ihstmction. In addition, there is éleér statement of the purposé
behind thé overall changes in evolution instruction in the board Policy which was
being revised at the same time. The purpose stated in the boa;d,Policy “is to fo,é_té_f_
ci‘iti.cal tlunkmg amoﬁg studehts, to allow academic freedom con.sis_tent' with legal
requirements, tb promote tolerance and acceptance of diversity of oﬁiﬁion,’ and -td
insure a posturé of neutrality 'toward religion.”
The trial testimony of the members of fhe Board of Education, while not ..
* demonstrating é uniform intent among all board members, did not deﬁbﬁsmfe any
religious purpose. §§ &)_Wg, 112 F. 3d at 1471-72. Tﬁere Wwas no evidence. ofa
religioils purpose presented. Board members testiﬁed that they did not intend to

promote 'religi'on by voting for the Sticker. A majority of board members also
; 22



tes_tiﬁed that they weré either aWaré of the fact that the policy and regulation were
being revised to streﬁgthen evolution instruction at the time they _\}oted .fc.ir the
. Sﬁcker; or thaf the policy and_regﬁlation are consistent with their p_l_lrpose'in voﬁng
for the Sticker, Several board members were aware of probi_ems'.w_hich .l.léild been
caused by the previous poﬁéy restﬁct_ing evolution instruction, aﬁd intended the.
new policy to support improved evolution instruction. Some board members |
wanted to promote toleraﬁce, and to reassure parents that thel improvements 111
evolution instruction did not mean that the instruction would be prese_nted'in 'such a
wa_iy as..to negate the possibility of reiigioﬁs faith. Bor;rr_d members stated thval,t.they
wanted to promote critical thinking in adopting the Sticker-as a part'of the
improved evolution curriculum. |

B. IN CONTEXT, THE EFFECT OF THE STICKER WAS NOT
PROMOTION OF RELIGION.

“The effects prong of the Lemon test focuses on the issue of whether “the
' practice under review in fact conveys a message of endorsement or di_sépproval” of

religion. Bown, 112 F, 3d 1464, 1472 (citing Wallace v. Jaffree, _4.742'U._S. 38,56

n.32, 105 S.Ct. 2479, 2489 (1985)). As demonstrated by the _dear_ precedent of this
Court and the Supreme Court, an overriding principle of Establiéhment Clause
jurisprudence is that each case must judged in its unique circumstances, and that

the context of a government statement is a key to determine the c_onstitutidnality of
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its effect. Lynch v. Donnelly, 465 U.S. 668, 694, 104 S.Ct. 1355 (1984); King v.

Richmond Coﬁngg, 331 F.3d 1271, 1283-86 (1 1® Cir. 2003); Adler, 250F. 3d
1330,
~In addition, it is improper to “[f]ocus exclusively on the religious component ;j -
of any activity,” aé doing so “would inevitably lead to its ﬁlvalidaﬁon under the
* Establishment Clause.” King, 331 F. 3d at 1282 (citing Lynch). The District
| Court’s. analysis turned on the asserted implicitly religious component of part of
the Sticker, a singlé phrase in the 33-word éﬁtement._ “The .critical language in the
| stiéker t.hat sﬁpports the conclﬁsion that ;Lhe stig:ker runs afoul of fﬁe Estabiish_ment -
Clause is the statement that ‘[e]volution ié a iheory; ﬁot a facf, cohc'ern;iﬁg the
origin of living things’.” (R4-98-33). |
. - Clearly, the Sticker haé nb' explicit religious message. A viewer rhay- thlnk L
B .theVSticker is superfluous, or even cdnfusing-. .Hov_vever‘, on ifs face, it'is deiioidlof :
religious endoréement, or direct beneﬁtto religibn. It is only by searplﬁng’ for
implicit meaniﬁg thata viéwer could assume any conneétion' to religion. |
Whilé the Supreme Court has stated tﬁaf the endorsement test is partially “é, .
legél question to be answered on the.b'as.is of judicial interpretation of social facts”; '

the key focus in applying the test is the particular government act or display at

issue. County of Allegheny v. American Civil Liberties Union, 492 U.S. 573, 598,

109 S. Ct. 3086 (1989) (“The créche itself [bearing the words “Glory to God in the
" 24 |



Highest!”] is. capable of eommunicating a religious meesage.”); L\Al@, 492 U..Sf at
679 (“The focus of our inquiry must be on the créche in the context of the |

- Christmas season”); @, 331 F. 3d at 1282. Once the inherent reﬁgious content
of the 'display is determined, the particuiar context of the display is considered' to

, 'detennine whether the context_“detracts from the . . . . religious message ;for |
“diminish[es] its religious meaning.” 492 U.S. at 598-599. “It has radical
implications for our pﬁblic poliey to suggest that heutral laws are invalid whenever

| hypothetical observei's may — eveﬁ redsonably — conﬁlse an incidental beneﬁt to

religion Wlth state endorsemen ” Camtal Square Rev1ew and Adwsorv Board V.
Pinette, 515 U.S. 753,768, 115 S. Ct. 2440 (1995). |

In contrast to the religious display cases relied upon in the District Court"s.
Order, _the government message in this case is neutral on its face. It can-enly be. .
imbﬁed with religious content by seare_hjng for ineanin“g outs'ide;ﬂl‘e do'c_:ument. As
this Court noted rejecting a similar challen‘ge to implicit content in school -.
textbooks, “If the Establishmeﬁt. Clause is te have any.meanin.g,‘ disﬁnctions must
be drawn to recogmze not simply rehglous and anta-rehglous but non-

rehglous govemniental act1v1ty as well.” Sr‘mth v. Board of School Comm’rs, 827

F.2d 684, 693 n.9 (11th Cir. 1987) (eltatlon omltted)

In ng v. Richmond Comlty, 331 F.3d 1271 (1 1® C1r 2003), the Cou11:

analyzed the context of a Ten Commandments tablet contained within the
‘ 05 _ .



' chhmond County éeal and determined that it did not constitute a violation of the
Establishment Clause. The Court’s analysis of the particular context of the Ten |
Commandmenté tablet, which was found to include both secular and religious
components, took into consideration four factors: (1) limited context, (2) use of
other symbols in the seal, -(3) size and placement of the seal, and (4) the fact that
the seal did not contain the Ten Commandments text. 331 F.3d at 1283-12_86.. -

1. The Sﬁcker Itself‘ is Neutral. |

The Sticker in this case does not, on its face, express any religious idea,

~mention any religious belief, or promote any religious practice. Compare Freiler v,

Tangipahoa Parrish Board of Education, 185 F. 3d 337, 341 (5™ Cir. 1999) (verbal

- statement supportﬁig ;‘Bibiical Versign of Creation”); S_nm:_h_, 827' F.2d at 692.
N (“'[T]hc_a textbooks confain ideas that are consisterit with _theis’;i_cJ religion. However,
.. . mere consistency with religious tenei:s is'insufﬁciént‘to coﬁétituté : N
unco_nstitutionai advancement of religion.”) Like the text, the Stickér refeﬁ to
evolutioﬁ as a “theory”; it also says evolutién’ is “not a fac » 2

The Sticker suggests that the attached materials on evolutioﬁ “sh.oul'd. be

apﬁrbached.with an open mind, studied carefully, and critically considered”. Th13 |

? The District Court speculated that the Sticker has “great potential to
prompt confusion”, questioning whether it provides an educational benefit. (R4-
98-38). However, “the wisdom of an educational policy . . . is not germane to the -
constitutional issue of whether that policy violates the Establishment Clause.”
Smith, 827 F. 2d at 694. .
S 26



suggesf_:ioﬁ that the evolution cufrieulum should be ;‘studied carefully” clearly
supports that curriculum; the suggestion to approach it “with an open mind” could
certainly as_sist eome students in learning the material, in spite of potenﬁal conflict
with their religious beliefs. For those sfudents not pérceiving any conflict between |
evolution instruction and their religious beliefs, the suggestien that the niaterials be |
_ appreached w1th an open mind would presumably haive very little effect
Whatsoever. |

2. Textbooks Promote Evolution, Not Religion.

The Sticker itself does not e).cilst independently of books to Whicil itis
affixed, containing 101 pages of comprehensive instruction on eﬁoluﬁonaiy theory.
The Stickers consist of 33 words in smail type on the inside front cover of the -
textbooks. Aside from the sheer quantity of evolution teXt,_ its thorough a.nd e
interactive treatmeﬁt of the topie should reasonably counteracf any §1'1pposed E
nega_ti\fe perception due to the Sticker. A court would have to assume that the text
itself is utterly devoid of persuasive effect_.and very poorly wriﬁen, 'te cox_lcliide that
a smaﬂ neu&al Stickef predeminates. In addition, if a non-religieus stetemenf
carries such weight, it is difficult to imagine how the context of a truly -religious

symbol could ever overcome its effect, as in King, Allegheny, or other cases.

If a reasonable observer was confused or concerned about the information in

the Sticker, he or she could easily refer to the entire unit of evolution instruction to
' 27



obtain more information. The introduction to the unit on evolution explains that
evolutionary theory “consis’.ts of facts, hypotheses, and observations. . . .” and the

theory is “well- estabhshed” 3 See Edwards v. Aguillard, 482 U S 578, 599 107

S. Ct. 2573 (1987) (defining evolution as a “theory”)

3. Immedlate Context Was Imnrovement in Instruct1on

The 'S.tzcker 1tse1f arose in the context of'a public controversy regarding the
improvement in evt)lution instructioﬁ by the School Board. Based on the variety of
views expressed as recalled by wrtually every W1tness at trial, as Well as the
.Board’s subsequent actions, it is d1fﬁcult to imagine any observer fa:lrly concludmg '
'that the Board had adopted an anti-evolution stance. - Wlthout ‘0ut's_1de' mterventl_on,

- school officials noted that the sdopﬁon of the best sCience textbeoks would reduire
e a'chsnge in ofﬁc’iei ‘school district pelicy and practice regarding eveluﬁen
instruction, and set about niaking those changes 1n order to enable'.tﬁem_ tol edop_f |
the textbook at issue in this case. A well-informed reasonable observer would
' ._ certainly be aware that the School District was makirlg aﬂ_irmdtive eﬁorts to

remove restrictions and to improve evolution instruction. In fact, it was these ]

*The District Court’s Order faults the language of the Sticker because there
is no explicit explanation of why the topic of evolution is the only theory
mentioned. (R4-98-36-37). However, any observer would be aware of the
publicity surrounding the School Board’s curriculum improvements, and the
opposition to instruction on evolution in particular. :
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changes, which were well-known to the public, which resulted in the adoption of
the Sticker. *

4. | Subseg_ uent Actions Confirm Secular Effect.

It is appropriate to consider the School Board’s actions after adoption of the -

Sticker in determining whether the effect of this Sticker, in context, amoﬁnted to

endorsement. Capital Square Review and Advisory Board v. Pinette, 515 US
753, 778 115 S.Ct; 2440 (1995) (O’Connor, concurring) (endorsement test |
requn'es courts to examine hlstory and admlmstratlon of a partlcular practlce”)
Within a month of the time that the textbooks conta.nnng Stickers went mto _

_ cnculatlon in the Cobb schools, the School Board adopted 1ts rewsed oﬂ':ic1al

: Policy, eliminating provisions in the 1995 Policy requjring ‘.‘resp‘eet for falnily
. _tgaChjngS” and speciﬁoaliy mandatmg religious neutrality. The Board_ 'Iater_‘
adopted a revised Regulation which also removed restrictions on."evolution_. |
| instruction. |

Plaintiff Selman was keenly aware that .the School Di'st'riet was in .the__

proeess of revising the Policy a:ri_d Regulaﬁon, and closely Watched_me School

Board’s actions subsequent to the adoption of the Sticker to determine whether to

* There is some confusion in the District Court’s Order regarding the timing
of the Board’s actions. While the District Court found that the Sticker was
motivated in part by a petition signed by 2300 residents (R4-98-26-27), in fact the
petition was presented four months after the Sticker was adopted (R4-Def Exh. 4,

Pla. Exh. 7).
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amend his Complaint. After the Pollcy and Regulation were adopted, he not only
declmed to expand the Imgatzon to include the Policy and Regulatlon, he wrote a
letter to the School Board while this litigation was pendipg expressing approval of
. the Board Pﬁﬁcy on evolution instruction. (R7-351-355). In contrast, Marjorie
Rogers, whom the .District Court found was motivated by religion, was dissatisfied
with the Board: “They didn’t do anything I wanted them to do.” In spite of this,
the District Court concluded, “the sticker sends a message to those who oppose
evolution for religi.ou's reasons, that they are favored members of t'iie community,
lwhile the sticker seﬁd;c'. a message to thqse w.ho believe in evqlu'timla that they are
~ political outsiders.” (R4-98-31). |
5. Minimal Actual Effect Shown in Record.
The record in this case includes very little evidence of the i unpressmn the
ltextbooks at issue make on students, or thelr impact in the classroom At the tlme _
| of trial, the Sticker had been mcluded in textbooks prowded to more than 90 000

Cobb County students at the mlddle and high school levels: In that time, there has _

5 As noted infra, the District Court did not limit its analysxs on this fac1al
claim to the actual text of the Sticker and the context in which it arose, but also
- considered evidence of classroom instruction. While the District Court concluded

- that the Sticker confused students, resulting in a potential benefit to religious
belief, there is absolutely no evidence that the Sticker directly promoted religious
belief, or that it encouraged discussion of religion. “Speculative fears as to the
potential effects of this statute cannot be used to strike down a statute that on its
face is neutral . .-. .” Brown v. Gilmore, 258 F. 3d 265, 278.
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| not been a singlé compl_aint regardiﬁg religious discussion in sciénce blas_sroomé, N
6r regarding discussion 6f arguably religious concepts such as Infelligent Deéign; |
~ . none of thePIaiﬁiﬂ's has identiﬁed any constitutional injury beyond offense at the
léngu’ége of the Sticker. o
Of the two teachers Who testified at trlal, one, Dr. Wes McCoy, téétiﬁéd the

Sticker resulted in confusion among student_s regarding the definitions of “theory”
and “fact”; he adnﬁtted, Howevér, that there was né increase in reIigibus obj ecﬁons _7
to evolution édmparfad with the time prior to the. Sticker. Another teacjaer’ .
Charmagne Quenan,. testified that the Sﬁcﬁer, along with the reviséd p'olicy,.
_ imiﬁroved her ability to provide evdlutio‘n instruction and enabléd herto better
focus discussion on thé scientific subject matter. Dr. George Stickel, CoBb County
School District’s Supervisor of High S§h001 Science, testi._ﬁéd that the Sti?;l;er
could enhance instmét‘ion to students who believed that evolution theory was |
co_nti‘ary to their religious b_eliefs by mmlmmmg th_at conflict. While the
~ pedalogical benefits Of the Sticker might be debatéble, the lack of religious iinpact
is nqt. | | | |

In smaw, this Court should in no way ﬁlld that the Sﬁcker i'ncorp_ofated
_i_n the scienceltextbdoks constitutes an endoi'semerit 6f religion. Thé Stiﬁkéf itself

is neutral, and although it arguably may contain a single phrase consistent with -
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religious beliefs, the attached textbooks include voluminous and extenSiye

materials which could be inconsistent with religious belief.

C. TRIAL COURT’S ANALYSIS FOCUSED ON REMOTE HISTORY NOT
IMMEDIATE CONTEXT.

1. _Consideration of History of Non-Parties.

While the District Court opinion in this case acknowledged the Unir1ue | N
factual situation in finding a se_cuiar‘ purpose, its analysis under the effect prOng. of
the L;en_l_gn test focused priniarily-on two factors, each of which should have a
- minimal role, if any, in determining endorsement. First, the Court focused heavily .
on the historic antagonisni between some individuais of religious faith and" o
evolution mstructlon, in fact, the Court began its analysm of the effect prong wnh
' the proposmon that “miembers of certain rehgious denommatlons histoncally have
| opposed the teachmg of eVolut_lon in pubhc schools”. (R4—98-‘32)’.' Analyzmg thls |
case in terms ofa distant history wiiicli has nothing to do. with CCSD’si ai‘ﬁrnietive |
efforts in thls case violates the key principle that “factual spe01ﬁcs and context are -

nearly everythmg when it comes to applying the Estabhshment Clause to rehgious

symbols and displays.” Glassroth v. Moore, 335 F.3d 1282, 1300 (llth.C1'r.-2003)'.r

$ Most religlous denormnatrons no longer see a conﬂlct between their =~
religious beliefs and evolutionary theory. (R6-105). See the revised Regulation

(“Scientific theories of origin and religious beliefs are not necessarily mutually
exclusive™). (R4-Def. Exh. 6). o '
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If the Establishment Clause could be analyzed in terms of whether a
government action is the “kind of activity” which might be perceived as

endorsement, simply because that activity has been used to endorse religion in

other histoﬁcél cases, then the results in Adler, Bown and King are all wrong. The
differing results reached by courts in cases involving moments of silénce; Ten
~ Commandments displays, and other actions or symbols which either acknowledge
or accommodate religion demonstrate that the history of non-parties has no
relevance in these éasés. CCSD’s actions, hlcluding the adoption of
comprehensive e\.rolution'téxts, the removal of respect for family teachjngs asa
consideration in evolution inétruction, and the requirement.of religious neutrality in
its .revised Policy, halfdly fall within the parameters of the strategy of anti-
- evolutionists. |

The Disﬁ'ict Court’s analysis not only 'considered the history of pubiic séhbol |
eﬂbrts to restrict evolution, but also considefed fhat a rea59na151e obser'ver in this
case would knoﬁ% that law review aﬁicles suggest that teaching evolution as a
theory rather than a fact is a strategy to dilute'- evolution instmctioﬁ (R4—98-35), |
relying upon Justice Brennan’s dissent in Lynch, 465 U.S. at.709-1.2._ Whether the
reasonable observer is. a high school sfﬁdent or an adult citizen, it seems unlikely '
that such a-rea,éonable observer would have a basic familiarity with law review

articles regarding the Establishment Clause. In clarifying the standards set forth in
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Lynch, Justice O’Connor explained that a reasonable observer would be aware of
the history of the particular community and forum at issue in the case.

There is also someone who, with a particular quantum of
knowledge, reasonably might perceive a particular action
as an endorsement of religion. . . . It is for this reason that
the reasonable observer in the endorsement inquiry must
be deemed aware of the history and context of the
community and forum in which the religious display

~ appears. . . . An informed member of the community will
know how the pubhc space in question has been used in
the past . .. and it is that fact, not that the space may
meet the legal definition of a pubzc forum, Whlch is
relevant to the endorsement inquiry.

. Camtal Square Review and Adv1sorv Board v. Pinette, 515 U.S. 753, 780—81 115'

.S.Ct. 2440 (1995); King, 331 F. 3d at 1282. The Dlstnct Court’s a:nalysm not only
goes far beyond the qliantum of khowledge which courts have attributedto a.
| reasonable observer, but further assumes that the School Board suppresees_ '
-evolution instrueﬁon in the classrobﬁ, contrary to the evidence of reco,rdf’

2., Consideration of Religious Belief ef Cbnstituents. |

Second, the Court below foﬁnd that _;1 reasonable observer would perceive o

that the'_ School Board was aligning itself with religiously-motivated citizens by

7 In Lynch, Justice Brennan reviewed secondary sources to analyze the
balance between secular and religious"components of an inherently Christian
symbol. “The natmty scene . . . is the chief symbol of the characteristically
Christian belief that a Divine Sav10r was brought into the world. . . .” 465 U.S. at
708. In this case, it is a government statement, not a religious symbol which is at
issue, and secondary sources were used by the Court to append religious meaning

to its non-religious language.
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adopting the Sticker.l (R4-98—33', 35). Based on the evidence, neither the language
of the Sticker nor any of the other actions taken by the School Board were
satisfactory to those who opposed the adoption of the textbooks. On the other |
hand, proponents of the textbooks were satisfied with the Board’s actions, to the

| extent that Plaintiff Se]man.. wrote a letter to the Board of Education on October 24,‘
- 2002, after the adoption of the revised boa:td policy on evolution instruction, in
Which he stated that “it seems apparent that the Board is correctly motfing to keep
faith-based behefs out of science instruction. . . .” (R4—99-1) ‘While some |
members of the pubhe ob_]ected to the adoptlon of the Sticker, to the extent that o
evolutionary theory and rehglon are seen as contradlctory or mutua]ly exclusive,
the Board’s action can only_ been seen as promoting evol_ution instruction.

In addition, not every criticism ‘or_ question rega:rding evolution theory is

| necessarily retigiously ulotivated. Edwa:rds 482 U.S. at 5 93‘-(“[w]e c‘loﬁnot 1mply
that a legislature could never requjre that scientiﬁe eﬂtiques of prevailing scientific
| theories be taught ). While the Dlstnct Court based its conclusxon of N
unconstitutional effect partly on the factual finding that “a large number of Cobb
CoUnty citizens opposed the teaching of evolution in a rigid fashion and . . .man_y '
of these citizens were tnottvated by their religious beliefs” (R4-98-27), Ma:q orie
Rogers, the only parent opposed to the textbook Who testified at trial, stated thet |

she wanted scientific critiques of evolutionary theory taught in the classroom, and |
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.not religion. Several witnesses at tfial _testiﬁed that they had some type of religious -
belief, although only Ms. Rogers’ belief is set forth in the Order.aé a basis for the
determination that her actiens were motivated by religion, lead_ing to an
unconstitutional effect. (R4-98-7). This Com_'t and the Snpreme Court have _

. 'l determined that “one’s religion ought not to affect one’s legal rights of dnt'ies or

benefits.” Midrash Sebhardi, Inc. v. Town of Sui'fside 366 F. 3d 1214, 1239 (11

Cir. 2004); see Adler, 206 F. 3d at 1086; Mitchell_v. Helms, 530 U.S. 793, 828,
120 S. Ct. 2530 (200.0).8 The District Conrt’s'Order not only makes assumptions
about rehgmus belief, but negates the polltlcal voice of purportedly rehglously-
'motlvated citizens by stnkmg down a govemment action based upon the premise
that those citizens approve of the action.

- D. STICKER DOES NOT CREATE EXC’_ESSIVE ENTANGLEMENT.
 The effect and entanglenient p'rd'ngs under m are closely relaied.
However, the Court should not ﬁnd a Vlolatlon of elther prong in this case. Asin

Bown v. Gwinnett School District, 112 F. 3d 1464, 1472-73, (11® Cu' 1997) if the -

i texl_:book is used in the classroom as intended, and as the ewdence showed,' there

® The Court below concluded that, not only was Ms. Rogers motlvated by
her religious belief, but all 2300 citizens who signed a petition opposmg the
* textbooks were also motivated by religious belief. Even assuming that all 23 00
individuals were motivated by religious belief, that represents only about one
percent of the parents of students attending Cobb County schools, and an even
smaller percentage of the 600,000 residents of Cobb County.
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can be no more religious effect or entanglement resiJlting from the Sticker than |
resulf from a moment of silence, although both allow for the possibility ofa
religioue be_lief. In Bown, the moment of silence resulted in minimal religious
entanglement; in this case, based on the evidence at trial, there is ﬁone:

L. STICKER IS CONSTITUTIONAL WHEN ANALYZED AS FACIAL
- CHALLENGE.

While the trial court held that this case represented ohly a facial challenge, |
the Court declined to apply the standard for facial challenges as set forth in Unit_ed |

States v. Salerno, 481 U.S. 739, 735, 107 S.Ct. 2095 (1987), which has been

'applied cone'iétenﬂy by this Court to facial chellenges iﬁclﬁding.thoSe in the

Establishment Clause context Adler 206 F. 3d at 1083; Horton V C1tv of St.

Auggstme, 272 F 3d 1318 1329 (11™ Cir. 2001) Benning v. State ofGeorgg, 391 |
- F 3d 1299, 1304 (1 Iﬂ’l Cir. 2004) The Court declded that the School Board’

statement reﬂected in the St1cker did not have an application as contemplated by

) Salerno so that it would not apply the Salerno standard.’

. ® The Court noted, “The challenge in this case is to a government sponsored
message, which is not being ‘applied’ in the traditional sense. Indeed, as both '
parties have acknowledged, to the extent that the sticker has an ‘application,’ the _
- application is governed by the Cobb County School District’s policy and regulatlon _
- regarding theories of origins. Albeit relevant to the instant case, the policy and -
regulation are not the subject of Plaintiffs’ challenge . The sticker in dispute _
may have practical effects and create perceptions in the minds of its observers, but
the Sticker does not * operate or have an ‘application’ as contemplated by Salerno. -
‘For these reasons, the Court concludes that the Salerno standard should not apply
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Although the Supreme Court has not consistently applied the standards set
forth in Salerno to facial challenges in every case, both the Supreme Court and this
Court have consistently required a higher burden of proof from a Plaintiff

attempting to mount a facial challenge to the constitutionality of a govemment |

~action. Bowen v. Kendﬁck; 487 U.S 598, 600-602, 108 S.Ct. 2562 (1988)

" (Supreme Court has not explicitly delineated the distirlction between facial and as-

applied challenges in Establishtnent Clause cases). While the members of this |

Court dlsagreed regarding the proper analy51s of facial challenge in the

. Establishment Clause context in Adler 250F.3d 1330 the rnajorxty of the Court
determined that there is a valid distinction between facial and as—apphed cha]lenges
in this context. Id. af 1340-41. |

In applying the Lemon test, there Wjoﬁld be no difference .be'tweeri a facial

- _challenge and-as-applied challenge with regard to the purbose prong, be.clau-jse |

under the Salerno standarcl, an unconstitutional purpose would render the

~ government action invalid in all circumstérlc.::es..’ Id. at 1343 (Kravitch, dissenting). .

“If ;Lhe Duval policy has an unconstitutienal purpr)se, then there is no set of

circumstances under which the policy Weuld be valid, nonﬁithstandlxig that eeme

of the graduation messages deliveredlpursuan't to the policy might be totally devoid

in this case, the Court will focus its analysis using the standard set forth in
Lemon.” (R4-98-20-21; R4-98-381n.8).
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| of religioﬁs' content.”). However, 111 analyzing effect, the majority opinion in Adler
implied that a Plaintiff mounting a facial challenge must establish mu;:h more than
- the rﬁere possibility of an unconstitutional application. Based upon the neutral
language of al policy itseif, the Court foimd that there was no violation of the
-Lemon éffect prong, even though religious messages were in fact delivered in .
approximately sixty percent of the instances in which the pblicy was applied. Id. at .
1339. In reaching the _conclusioh that the_:re was nb unCOnstitutioﬁal effect, the
Court properly relied, first and foremost, upén ﬂie text of the policy it_sélf. “The
primary. focus by defmition mugt be the téxt”. Id. o
Other courts have similarly coricluded that, a.lthough ev1dence regardmg
appllcatlons of the government actlon may be relevant the primary empha31s must
- be upon the face of tht_a‘-pohcy or statement itself.  For example, in upholdmg_ : |
, Vifgirﬂa’s moment of silence staujfe,' the Fourﬂi Circuit cautidncd ﬂlﬁt_élthéﬁgh |
“w¢ can examine the available data to deterﬁ:line fhe s_t_atute’s ‘ipevitable’ effect,”

we must not speculate about a statute’s application in considering the second and

i third prongs' of the Lemon test” on a facial challenge. Brown v. Gilmore 258 F.
3d 265, 275 (4* Cir. 2001). - S

- In Freiler v. Tangipahoa Pamsh Board of Educatlon, 185F. 3d 337 the
Court employed a similar analys1s in holdmg that a verbal statement requ1red to be B

read to students as part of any evolution instruction violated the Establishment
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Clause." “We limit our analysis te the precise languege of the disclaimer and the
context in which it was adopted.” Freiler, 185 F. 3d 337, 342. The verbal
disclaimer in that_lcase arose in the context of a number of efforts by the S.choolr |
Board to inrreduce Creationism into the_'cun'iculum and otherwise to promote
religious expression. The Ceurt’s analysis, rather than focusing on the broader.
| history of anti—evolutienists, focused primarily on t}re text of the statement itself.
The Court found that the primary effect of the disclaimer was 1o protect a
particular religious Viewpoint, relying upon “the interplay of three factors: (1) rhe
juxposiﬁen of the disavowal of endorsement of erfollrtion Wlﬂ'l the urging tlrat o
students contempiate alternative tﬁeoriee of the ._origirrs ef life; _(2) .t_he :remi'rr_der that
- students have the right to maintain beliefs taught i)y their parerlteregarding the :
origin of I.ife‘; and (3) the ‘Biblical version of Creation’ 1s the qnly alternative
th'eory explieitly refemneed in. the dieclaimer ? Id. at 346 |
The District Court’s analys1s in this case d1d not focus prrmanly upon the

| text of the Sticker, or even upon the record evidence regardmg the lack of any | |

' The Verbal statement provided in part “It is hereby recogmzed that the
lesson to be presented . . . is known as the Scientific Theory of Evolution and
should be presented to inform students of the Scientific concept and not intended to .
influence or dissuade the Biblical version of Creation or any other concept. Itis
further recognized . . . . that it is the basic right and privilege of each student to
form his/her own oplmon and maintain beliefs taught by parents on this very
important matter of the origin of life and matter. Students are urged to exercise
critical thinking and gather all information possible and closely examine each
- alternative toward forming an opinion.” 185 F. 3d at 341.
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 religious endorsement reéulting ﬁoﬁa the Sticker, but rather relied heavily upon the
implicit messages of a small portion of the Sticker, as gleaned from secondary
sources.'!

- The Céurt below recognized that the record in this case was inadequate to
allow Plaintiffs to mount a meanjﬁgﬁll as-applied challenge (R3-72-8); the |
Plaintiffs did not demonstrate any unconstitutional application of the Sticker to
them, beyond offense at ﬂle words “evolution is a theory, not a fact.” _S_gg Some
Realism About Facial Invalidation of Statutes, 36 Hofstra L.Rev. 647, 654 (2002).
By faiimg to limit its analysig cither to the text and. immediate context of-_the
Sticker, as required in a facial challenge, or td the lack of any evidence ofa
constitutional violation, as in an as-applied challehg‘e,_the Court was forced to
speculate as to potential effects of the Sticker, ,stﬁkiﬁg down a facially-neutral

statement which has never resulted in unconstitutional application.

" In determining that the Sticker had at least two secular purposes, the
District Court noted “unlike the disclaimer in the Freiler case, the Sticker in this
case does not contain a reference to religion in general, any particular religion, or
_ any religious theory. This weighs heavily in favor of upholding the Sticker as

constitutional.” (R4-98-25).
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]I[ THERE IS NO VALID GEORGIA CONSTITUTIONAL CLAIM |
The Georgla Const1tut1on has several provisions that address the

estabhshment of ﬂeedom of rellglon and separation of church and state o |

| prohlbl’uons. _Ga. Const. Art. L, Sect. II, Para. VII; Ga. Const. Art. I, Sect:.I, Para.3 .

~and 4. In this case, the issues involve Ga. Const. Art. I, Sect. I, Para; 1V, Jones, VQ '-

Moultrie, 196 Ga. 526 ( 1943) and Ga. Const. Art. I Sect. II, Para. VII. Mayor of

Savannah V. RJchter 160 Ga. 177 (1925). These prowsmns under the Georgla

Constltutlon generally parallel the prov131ons_ in the First Amendment to the Umted
- States Consututlon See, 1999 Op. Att’y Gen. 99—16 2000 Op Att’y Gen. OO-O9 -

Moellerv Schrenko, 251 Ga. App. 151 (2001)

CONCLUSION
"Appellants respectfully requests that the Order and Judgm'ent of fh'e Di_s1_:'r.ic_t: ‘
 Court be reversed. This is a faéial chéllénge toa faCiélly—neutml Sticker. There IS
no Establishment Clauée Vioiation in this case, unless the Céurt ignores thé '
languagé of the Sticker, j:he content of the textbook, substantive ilnprbvements 1n .
policy ahd curriculmﬁ, énd_ the lack of anj practical impact, énd instead focuses on
stmte.gies. and practices of non-parties outside the record. Both as'a matter of la_w ,
and as a matter of policy, the Court should ﬁnd no constitutional violation 'Wheji a
local school board acts in good faith to improve its curriculum, particularly based

upon such a tenuous and speculative connection with religion.
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