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STATEMENT OF THE ISSUES
1.  Whether the text of the First Amendment of the Uhi&ates Constitution
should determine the constitutionality of the Cobb Countyo8EtDistrict's
textbook sticker.
2.  Whether, under the First Amendment, the textbook stickema i“law
respecting an establishment of religion.”
3. Whether the textbook sticker violates the text of the GiadConstitution.

STATEMENT OF IDENTITY AND INTERESTS
OF AMICUS CURIAE

Amicus CuriaeFoundation for Moral Law, Inc. (“the Foundation”), is a
national public-interest organization based in MontggmAlabama, dedicated to
defending the inalienable right to acknowledge God, especi&ignvexercised by
public officials. The Foundation promotes a returnha judiciary (and other
branches of government) to the historic and original pmétation of the United
States Constitution, and provides education about the i@diast and the Godly
foundation of this country’s laws and justice system. Tosé ends, the
Foundation has assisted in several cases concerningitthe gisplay of the Ten
Commandments.

The Foundation has an interest in this case becauseliéves that the
removal of the informational sticker on Cobb County Schbdtrict science

textbooks is based on a misinterpretation of the Constitsti Establishment



Clause, which has resulted in religious discriminatidvoreover, the Foundation
represents Barrow County, Georgia, in a similar fedarilfeaturing allegations
that a display of the Ten Commandments in a Barrown®y building violates the
Establishment Clause and the Georgia Constitution.
SOURCE OF AUTHORITY TO FILE
Because only Jeffrey Selman al. (Appellees) have consented to the filing

of thisamicus curiaéorief, and pursuant to Fed. R. App. P. 29(a)-(b) and 11th Cir.
Rule 29-1, Amicus has contemporaneously filed with this Honorable Court a

motion for leave to file this brief.



SUMMARY OF ARGUMENT

Information stickers concerning evolution placed by the Coloun€
School Board (“the School Board”) on certain science textbadkthe Cobb
County School District (“the School District”) in no way late the Establishment
Clause of the First Amendment because such stickers dmonfiict with the text
of that Amendment, particularly as it was historicathgfined by common
understanding at the time of the Amendment’s adoption.

It is the responsibility of this Court and any court eiang judicial
authority under the U.S. Constitution to do so based on #teotehe document
from which that authority is derived. A court forsakediisy when it rules based
upon case tests rather than the text of the constiaitprovision at issueAmicus
urges this Court to return to first principles in this casd to embrace the plain
and original text of the Constitution, the supreme lathefland.

The text of the Establishment Clause states than{@ss shall make no
law respecting arestablishmentof religion.” U.S. Const. amend. | (emphasis
added). When these words are applied to the textbook sticlssuat it becomes
evident that the sticker is not a law, it does not dictatigion, and it does not
represent a form of an establishment. The First Ammemd was intended to

protect religion, not foster animus toward it; but the @istourt's departure from



the constitutional text resulted in open discriminatiomiag religion and its
adherents.

Finally, the textbook stickers do not violate the Congtitubf the State of
Georgia, Art. I, Sec. I, Para. VII, because Cobb County r@staken public
money “from the public treasury, directly or indirectig aid of any church, sect,
cult, or religious denomination or of any sectarian ingan.” The district court’s
finding that the sticker violates this section becausaidts‘the beliefs of Christian
fundamentalists and creationists” is again unsupported byatire-the Georgia
Constitution—and extends the court’s hostility toward centaligious individuals
in Cobb County, Georgia, into state law.

For the district court’'s erroneous constitutional iptetations, the decision
below should be reversed; for its blatant discriminatigairgst religiously-

motivated individuals, the decision should be renounced.



ARGUMENT
l. THE CONSTITUTIONALITY OF THE STICKERS PLACED ON

SCIENCE TEXTBOOKS IN THE COBB COUNTY SCHOOL

DISTRICT SHOULD BE DETERMINED BY THE TEXT OF THE

FIRST AMENDMENT, NOT JUDICIALLY-FABRICATED TESTS.

The district court properly framed the issue in thisecasbe “whether the
sticker placed in certain Cobb County School District s@etextbooks violates
the Establishment Clause of the First Amendmentetthited States Constitution
and/or Article 1, Section Il, Paragraph VII of the Citnsion of the State of
Georgia.” Selman v. Cobb County Sch. Disto. 05-10341, slip op. at 2 (N.D. Ga.
Jan. 13, 2005). The district court even quoted the tekieoEstablishment Clause.
See Selmanslip op. at 17. But it was not the Constitution thaimately
determined the outcome of this case. Instead, theadisturt echoed this Court’s

sentiments that “there is no bright-line rule for evalogtEstablishment Clause
challenges’ and ‘each challenge calls for line-drawing basea@ fact-specific,
case-by-case analysis.”ld. at 19 (quotingKing v. Richmond County331 F.3d
1271, 1275-76 (11th Cir. 2003)). The district court abandoned theflgive First
Amendment and regrettably moved immediately tolibmontest, a three-prong
test formulated by the United States Supreme Coukiemon v. Kurtzman403
U.S. 602, 612-13 (1971), to determine whether “the challenge urer t

Establishment Clause succeedSélmanslip op. at 19. In an impressive show of

judicial “line-drawing,” the court below never actually &pd the Establishment



Clause the true law of the case, but it nevertheless coled that the textbook
stickers had violated that Clause.

A.  The Constitution is the “supreme Law of the Land.”

Our constitutional paradigm dictates thhe Constitution itselfand all
federal laws are the “supreme Law of the Land.” WC8nst. art. VI. All judges
take their oath of office to suppdtie Constitution itselfand no person, office,
government body, or judicial opinion)d. Amicusrespectfully submits that this
Constitution and the solemn oath thereto are still releteaiay and should control,
above all other competing powers and influences, the desisidederal courts.

As Chief Justice John Marshall observed, the very purpbdse written
constitution is to ensure that government officials|uding judges, do not depart
from the document’s fundamental principles. “[l]t is ampdrthat the framers of
the constitution contemplated that instrument, adeaaf government ofourts. . .

. Why otherwise does it direct the judges to take antoathpport it?”Marbury v.
Madison 5 U.S. (1 Cranch) 137, 179-80 (1803) (emphasis in originalemains
true today that

[iln expounding the Constitution . . . , every word muavéhits due

force, and appropriate meaning; for it is evident from the &hol

instrument, that no word was unnecessarily used, or neédles
added.”



Holmes v. JennisorB9 U.S. (14 Peters) 540, 570-71 (1840). Instead of heeding
this truth, the district court below evaluated the k&icunder the guise of the
Lemontest at the expense of the actual words of the Estal#ish@lause.

B. The Lemon test and other constitutional counterfeits foment
hostility toward religion and its adherents.

By adhering to the_.emontest rather than the legal text in cases involving
the Establishment Clause, federal judges turn conetialtdecision-making on its
head, abandon their duty to decide cases “agreeably t@am&itution,” and
instead decide cases agreeably to judicial preceddatbury, 5 U.S. at 180see
alsg U.S. Const. art. VI. Reliance upon precedents sutlemsnand its progeny
iIs a poor and improper substitute for the concise languagleeoEstablishment
Clause.

TheLemonCourt claimed that “[tlhe language of the Religion Céesusf the
First Amendment is at best opaque” and that, therefdi,y the absence of
precisely stated constitutional prohibitions, [the Cpumust draw lines”
delineating what is constitutionally permissible or impisgible. Lemon 403 U.S.
at 612. SeealsoLynch v. Donnelly465 U.S. 668, 678-79 (1984) (“[A]n absolutist
approach in applying the Establishment Clause is simpliaiid has been
uniformly rejected by the Court . . . . In each case, itlgeiiry calls for line
drawing; no fixed,per serule can be framed”). However, jurisprudential

experiments with various extra-textual “tests” sushLamon have produced a



continuum of disparate resuftsThis is because attempting to draw a clear legal
line without the “straight-edge” of the Constitutiom simply impossible. The
abandonment of “fixedper se rule[s]” results in the application of judges’
complicated substitutes for the law. No judicial decigbould coerce a court to
abandon the text of the Constitution.

This jurisprudential experiment is doomed to fail becalssnon’s
fundamental premises are false, and that is no mordycamonstrated than in
this case. The Cobb County School Board placed a stickerrtaanceextbooks
stating:

This textbook contains material on evolution. Evolution is a theory,

not a fact, regarding the origin of living things. This material should

be approached with an open mind, studied carefully, and critically

considered
Selmanslip op. at 8. The simple fact is that the School Bsgplacement of this

sticker does not violate the Establishment Clause bechesschool Board has not

made a “law respecting an establishment of religion.S.lConst. amend. I. But

! Many courts have expressed frustration with thecdiffy in applying

the Lemontest. For example, the Third Circuit has observed thfie‘juncertain
contours of these Establishment Clause restrictiorisally guarantee that on a
yearly basis, municipalities, religious groups, and ciszenll find themselves
embroiled in legal and political disputes . . .ACLU of New Jersey v. Schundler
104 F.3d 1435, 1437 (3rd Cir. 1997%ee alsdoenick v. Felton190 F.3d 259,
263 (4th Cir. 1999)Helms v. Picard151 F.3d 347, 350 (5th Cir. 19982v’d sub
nom Mitchell v. Helms 530 U.S. 793 (2000Bauchman for Bauchman v. West
High Sch, 132 F.3d 542, 561 (10th Cir. 1997).



the district court below felt itself bound, not by theiht-line” of the law, but by
the imprecise and extra-constitutional prongs ofLmontest.

The first prong of the_emontest, as the district court explained, holds that
“a government-sponsored message violates the Estabhsiieuse of the First
Amendment if it does not have a secular purpose . .Selman slip op. at 19.
This prong draws the one bright line in themontest—a stark separation between
what is “religious” and what is “secular—and ironigait does so in the one area
where no such clear division exists. Religion has infledrculture andice versa
both directly and subtly in an untold number of ways almosesthe beginning of
history. See generallyCharles N. Cochran&hristianity and Classical Culture: A
Study of Thought and Action from Augustus to Augugtmxéord University Press
1940); Richard Tarnaghe Passion of the Western Mi(ihallantine Books 1993).
For the federal courts to demand the stripping away ofeéiliious influence to
yield a purely secular purpose as the only constitutionadiiifiable basis for any
government action is not only unrealistic; it fosters tleey hostility toward
religion that government is supposed to avo®keSchool Dist. of Abington Tp.,
Pa. v. Schemp@74 U.S. 203, 225 (1963) (“the State may not establishigiael
of secularism’ in the sense of affirmatively opposing shiowing hostility to
religion, thus ‘preferring those who believe in no religion otlewse who do

believe.”Quoting Zorach v. Clause®43 U.S. 306, 314 (1952)).



The district court in this case takes this division e “secular’ and
“religious” to a new extreme by saying that even labelirsgiantific explanation
for the origin of life a “theory” is religious. The districourt found that because
“the Sticker refers to evolution as a theory, the K&tic. . . has the effect of
undermining evolution education to the benefit of thos® wiould prefer that
students maintain their religious beliefs regardingadhgin of life.” Selman slip
op. at 38. In other words, according to the district court, “angermining” of
evolution automatically and unconstitutionally benefits thagk religious beliefs.
Thus, under the rubric of strict separation between “a€taind “religious,” a
scientific explanation supported by the majority of the sfiercommunity must
be 100 percent confirmed as indisputable fact or else thergment has uttered a
“religious” statement.See Selmarslip op. at 36 (“Bydenigratingevolution, the
School Boardappearsto be endorsing the well-known prevailing alternative
theory, creationism or variations thereof, even thodlgh Sticker does not
specifically reference any alternative theories.” (emsmghaadded)). Such a
paradigm is patently absurd; even the district court eded that “evolution is
subject to criticism,”Selman slip op. at 36, yet because there is no mix between
the secular and the religious undegmon the district court denominated the

sticker's message as religious.
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The second prong dfemonis equally flawed when it commands that a
government-sponsored message’s “principal or primary teffasst be one that
neither advances nor inhibits religion’emon 403 U.S. at 612. Federal courts
have aimed to achieve a mythical “neutrality” concernigian in the public
square that does not exist and was never intended in our@w United States
was never intended to be “neutral” toward religion. Thenary author of the
Declaration of Independence, Thomas Jefferson, obsehatd “No nation has
ever existed or been governed without religion. Nor can Be.Jefferson to Reuv.
Ethan Allen,quoted inJames HutsorReligion and the Founding of the American
Republic 96 (1998). George Washington similarly declared that, “Wik
government protects all in their religious rights, trueien affords to government
its surest support.”"The Writings of George Washingtd32, vol. XXX, (1932).
The Northwest Ordinance of 1787, reenacted by the First Essign 1789 and
considered, like the Declaration of Independence, to be ptmsmation’s organic
law, declared that, “Religion, morality, and knowledgee]Jamecessary to good
government.” Northwest Ordinance of 1789, Article tgprinted in America’s
God and Countryat 484.

Concerning the Constitution in particular, John Adams obdethad, “[W]e
have no government armed with power capable of contendthgwman passions

unbridled by morality and religion. . . . Our constitutiwsas made only for a moral

11



and religious people. It is wholly inadequate to the gawent of any other."The
Works of John Adams, Second President of the United 2@%es0l. IX (1854).
The United States Congress affirmed these sentiments $enate Judiciary
Committee report concerning the constitutionality of @mgressional chaplaincy
in 1853:

[The Founders] had no fear or jealousy of religion itsedf, did they

wish to see us an irreligious people; they did not intenprohibit a

just expression of religious devotion by the legislatufrshe nation,

even in their public character as legislators; they not intend to

spread over all the public authorities and the wholeipudition of

the nation the dead and revolting spectacle of athelistmathy.

S. Rep. No. 32-376 (1853). Likewise, the United States Supreud Goted in
Schemppthat “religion has been closely identified with our higtoand
government.” 374 U.S. at 213.

Lemon’s“neutrality” principle, as its application by thésttict court in this
case demonstrates, results in a blatant discriminatgamnst those with religious
beliefs. The district court found that the sticker vpdsced with an acceptable
“secular purpose,” but nevertheless it somehow had theteffe endorsing
religion, not because of what tis¢éicker said, but because of who would or did
support the placement of the sticker: “religiously-matizd individuals,” or more
specifically, “Christian fundamentalists and creationistS€e Selmarslip op. at

36, 39, 41-42. In other wordsgmonis not so concerned with the governmental

act, but only with whether “religiously-motivated indivias” happen to support it.

12



SuchLemonaided religious discrimination is found in neither thet wixthe First
Amendment nor in the contemplated purposes of its Flamer

The district court’s opinion in this case is rife withgical fallacies, due in
no small part to the fact that it is based on the flafweddation ofLemon’slogic.
For too long, the “strict interpretation of the Constdnt has been abandoned,
and “fixed rules” no longer govern Establishment ClausescaSéne text of the
Establishment Clause contains a definite, relativalgightforward meaning that
should be followed in this case. As the judicial oath oteffequires, this Court
should rule in this case based on the text of the Finstdiment’s Establishment
Clause, rather than follow the judicially-fabricatedmontest. SeeMarbury, 5
U.S. at 180.

II. THE SCHOOL BOARD'S PLACEMENT OF A STICKER ON

CERTAIN SCIENCE TEXTBOOKS STATING THAT “EVOLUTION

IS A THEORY, NOT A FACT,” IS NOT A “LAW RESPECTING AN

ESTABLISHMENT OF RELIGION.”

The First Amendment states, in relevant part, “Cosgshall make no law
respecting an establishment of religion, or prohibiting ftee exercise thereof.”
U.S. Const. amend I. In no way could the School Board'spiaat of stickers on
certain science textbooks be a “law respecting an estatdint of religion.”

A.  The Sticker is not a “law.”

It should be patently obvious that the textbook stickers intipmeare not

“laws” in the constitutional sense of the term. ti¢ time of the ratification of the

13



First Amendment, Sir William Blackstone had defined a1 as “a rule of civil
conduct . . . commanding what is right and prohibiting whkatviong.” | W.
Blackstone,Commentaries on the Laws of Englaad (U. Chi. Facsimile Ed.
1765). Several decades later, Noah Webster’'s 1828 Dictiotzieg ghat “[l]aws
are imperative or mandatory commanding what shall be donprohibitory,
restraining from what is to be forborn; permissive declaring what may be done
without incurring a penalty.” N. WebsteAmerican Dictionary of the English
Language(Foundation for American Christian Educ. 2002) (1828) (emphasi
original).

As noted above, the sticker at issue in this case deaizes evolution as “a
theory, not a fact, regarding the origin of living thingsdttehould be “approached
with an open mind, studied carefully, and critically cdesed.” Selman slip op.
at 8. This language does not force anyone to believe, espmuseach any
particular thing. Indeed, the district court itself found,tha

[iIn over two years since the adoption of the sciengthtmks and the

placement of the Sticker in the textbooks, neither the r$upadent

of the Cobb County School District, the Supervisor of Highodt

Science Curriculum, nor the Board members who testiftetria

have received complaints about the teaching of religiorelgious

theories of origin in science classes. Moreover, stadsave brought

up the topic of religion as it relates to the thedrgwolution no more

frequently than they did before the Sticker was playaédxtbooks.

Selmanslip op. at 15-16 (citations omitted). This is not s@ipg because there is

no coercion whatsoever behind the language on the stické&fords do not
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coerce.” Books v. Elkhart County, IndNo. 04-2074, slip op. at 23 (7th Cir. Mar.
25, 2005) (Easterbrook, J., dissenting). The sticker simply powdie students
contextual information concerning evolution.

Likewise, the School Board did not make a law when it adoptechéw
science textbooks for the School District “with the ctiodithat the Sticker would
be placed in certain of the science textbookSélman slip op. at 8. Placement of
the stickers on the textbooks has not commanded any actmrntheresidents of
Cobb County nor has it restrained them from any action or coldat they wish
to pursue.

According to the district court, the only effects in ttlassroom allegedly
caused by the sticker are that “[sJome students hawvgegoto the language on the
Sticker to support arguments that evolution does not exisd,"aateacher testified
that “the Board’s misuse of the word ‘theory’ in theck¢r causes ‘confusion’ in
his science class and consequently requires him to spgnidicantly more time
trying to distinguish ‘fact’ and ‘theory’ for his studentsSelman slip op. at 16.
Even if it is true that some students have used tbkestto “argue” that evolution
does not exist, by its very terms making an argument mdesnd student is
forced to believe anything by virtue of what the sticker sdykewise, even if the
School Board has misused the word “theory,” there is nmef@or threat thereof)

behind the wording that requires students to do anything. Studeptsead or not
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read the sticker, they may believe or not believe thdtgwa is a theory, and they
may examine the materials in the science textbook coimgeevolution with an

“‘open mind” or not. At most, the stickeemicouragestudents to think critically,

but there is no mandate with the force of law behind thatcadvWithout some

mandate or coercion, the stickers in question simply etrélaws” under the First

Amendment.

Ironically, it is the district court’s decision thaad become a mandate for
Cobb County. The district court stated that the probleth thie sticker is that it
“disavows the endorsement of evolutian scientific theory, and [therefore]
contains an implicit religious message advanced by fundafies and
creationists . . . .”Selman slip op. at 41 (emphasis added). In other words, no
guestioning of evolution is permitted without a school @istunning afoul of the
Establishment Clause, which is tantamount to the distoictt mandating that only
unquestionedevolution—as a scientific fact—may be taught in publicosth
The United States Supreme Court, however, has expressiyunieed such
pedagogical repression: “We do not imply that a legistatwuld never require
that scientific critiques of prevailing scientific thees be taught.” Edwards v.
Aguillard, 482 U.S. 578, 593 (1987). Cobb County is not eteaching a
scientific critique of evolution, but now the districourt has mandated that it

cannot merelpguggesthe students approach evolution with an open, and scigntific
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mind. The district court’s mandate is all the more gigngs since the stickers are
not laws under the First Amendment in any meaningful sense.

B. Placement of the stickers on certain textbooks doe®t respect
“an establishment of religion.”

The stickers placed on certain science textbooks by theoSBoard do not
violate the Establishment Clause because they do eepéct,”i.e., concern or
relate to, “an establishment of religion.”

1. The definition of “Religion”

The original definition of “religion” as used in the Firkmendment was
provided in Article I, 8 16 of the 1776 Virginia Constitution,James Madison’s
Memorial and Remonstrancand echoed by the United States Supreme Court in
Reynolds v. United State88 U.S. 145 (1878), ardavis v. Beasanl33 U.S. 333
(1890). It was repeated by Chief Justice Charles Evans Hugtes dissent in
United States v. MacintosB83 U.S. 605 (1931), and the influence of Madison and
his Memorial on the shaping of the First Amendment was emphasizg&gerson
v. Bd. of Edug.330 U.S. 1 (1947. “Religion” was defined asThe duty which
we owe to our Creator, and the manner of discharging it.”Va. Const. of 1776,
art. I, 8 16 (emphasis addedge alsaReynolds 98 U.S. at 163-6&Beason 133

U.S. at 342Macintosh 283 U.S. at 634 (Hughes, C.J., dissentifyerson 330

2 The U.S. Supreme Court later reaffirmed the disoossof the

meaning of the First Amendment found Reynolds Beason and theMacintosh
dissent inTorcaso v. Watkins367 U.S. 488, 492 n.7 (1961).
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U.S. at 13. According to the Virginia Constitution, thosgiets “can be directed
only by reason and conviction, and not by force or violendé” Const. of 1776,
art. 1, 8 16.

In Reynolds the United States Supreme Court stated that the defirafion
“religion” contained in the Virginia Constitution was teame as that term in the
First Amendment. See Reynold98 U.S. at 163-66. |Beason the Supreme
Court affirmed its decision iReynoldsreiterating that the definition that governed
both the Establishment and Free Exercise Clauses waddlfementioned Virginia
constitutional definition of “religion.” See Beasqnl33 U.S. at 342 (“[tlhe term
‘religion’ has reference to one’s views of his relations to his Creator, and to the
obligations they impose of reverence for his being and character, anddiénbe
to his will. . . . (emphasis added)).

In Macintosh Chief Justice Hughes, in his dissent to a case whicls Yetar
was overturnet by the Supreme Court, quoted froBeasonin defining “the
essence of religion.” See Macintosh 283 U.S. at 633-34 (Hughes, C.J.,
dissenting).

Sixteen years later lBverson the Supreme Court noted that it had

previously recognized that the provisions of the First Admeent, in

the drafting and adoption of which Madison and Jefferdayegpl such
leading roles, had the same objective and were intetodecbvide the

3 Macintoshwas overturned by the United States Supreme Court in

Girouard v. United States828 U.S. 61 (1946).
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same protection against governmental intrusion on ceigyliberty as

the Virginia statute [Jefferson’s 1785 Act for Establishiejigious

Freedom].

Everson 330 U.S. at 13. Thd&versonCourt emphasized the importance of
Madison'’s “greatMemorial and Remonstrangewhich “received strong support
throughout Virginia,” and played a pivotal role in garneringmort for the passage
of the Virginia statute.ld. at 12. Madison’$/emorial offered as the first ground
for the disestablishment of religion tke&press definition of religiofound in the
1776 Virginia Constitution. For good measure, Justice edgd attached
Madison’sMemorialas an appendix to his dissentBwersonwhich was joined by
Justices Frankfurter, Jackson, and BurtBee idat 64.

Thus, the United States Supreme Court has recognizetthéhednstitutional
definition of the term “religion” is “[t}he dut[ies] whh we owe to our Creator, and
the manner of discharging [them].” Va. Const. of 1776, larg§ 16; see alsp
Cantwell v. ConnecticuB10 U.S. 296, 303, (1940) (“The constitutional inhibition
of legislation on the subject of religion . . . fordistaompulsion by law of the
acceptance of any creed or the practice of any form oStwd').

Assuming,arguendo that the School Board’s placement of the stickers on
textbooks is in some sense a “law,” it cannot be considaré&dv concerning

“religion” because the stickers in no way explain artatie the duties that Cobb

County school children owe to God nor the way in which thoseslaught to be
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carried out. In fact, as the district court had to edes the stickers do not even
mention God, a Creator, creation, or a specific religiorebgious belief of any
sort. See Selmanslip op. at 25 (“the Sticker in this case does not contain a
reference to religion in general, any particular religionawy religious theory”).
Moreover, the court admitted, “[tlhere is no evidencehis tase that the School
Board included the statement in the Sticker that “evatuisoa theory, not a fact’

to promote or advance religionld. at 35.

Despite the lack of any reference to religion in theksti and without
defining “religion,” the district court found that theckter somehow “conveyl[s] a
message of endorsement of religiorSelman slip op. at 31. The problem with
the sticker, the court held, is that it “would appear toaade the religious
viewpoint of the Christian fundamentalists and creationigte were vocal during
the textbook adoption process regarding their belief that ewaligia theory, not a
fact, which students should critically consider.td. at 33. Such invidious
discrimination against religious persons by the court baetoweither an isolated
example nor an inference strained from the words of isteiadd court’s opinion;
rather it was the express basis of the court’s findivag €Cobb County had acted
unconstitutionally:

[T]he basis for this Court’s conclusion that the Stickerates the

effects prong is not that the School Board should not laled

evolution a theory or that the School Board should haukedca
evolution a fact. Rather, the distinction of evolutamna theory rather
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than a factis the distinction that religiously-motivated individuals
have specifically asked school boards to make in the most recent anti-
evolution movement, and that was exactly what parents in Cobb
County did in this caseBy adopting this specific language, even if at
the direction of counsethe Cobb County School Board appears to
have sided with these religiously-motivated individuals

Id. at 39 (emphasis added).

The district court thus reasoned that if a governmemratias a history of
support from “religious” people, or even so much as appeabe tsupported by
“religious” people, the action is religious and it #fere runs afoul of the
Establishment Clause. The U.S. Supreme Court expresgsisted this reasoning
decades ago when it upheld Maryland’s Sunday Closing law:

[T]he 'Establishment' Claus#oes not ban federal or state regulation
of conduct whose reason or effect merely happens to coincide or
harmonize with the tenets of some or all religiotis many instances,
the Congress or state legislatures conclude that tlerajemelfare of
society, wholly apart from any religious considerationspaieds such
regulation. Thus, for temporal purposes, murder is illegaid the

fact that this agrees with the dictates of the Judaeo-Christian ralgio
while it may disagree with others does not invalidate the regulation
So too with the questions of adultery and polygamigvis v. Beasgn

133 U.S. 333, 10 S.Ct. 299, 33 L.Ed. 6&&ynolds v. United States
98 U.S. 145 (1878). The same could be said of theft, fraud, etc.
because those offenses were also proscribed in the Decalogue

McGowan v. Maryland366 U.S. 420, 442 (1961) (emphasis added). Without a
proper definition of religion, it was enough for the didtdourt that the sticker at

issue merely harmonized with a certain belief held G#rfstian fundamentalists
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and creationists.” The Supreme Court and, more impitytahe text of the First
Amendment prove the lower court wrong.

The constitutional definition of religion says nothing abovhether a
particular group supports the government action in questiovhether the action
is “religiously motivated.” The definition simply intonesathif the government
action relates to the duties we owe to the Creator ldnanner of discharging
those duties, it is an action concerning religion. Theestent on the sticker does
not tell students about duties owed to God or how those diesdsbe carried
out; it does not even state whether there is a God to whdimesdare owed.
Therefore, the sticker unequivocally does not relate tgiosliaccording to the
constitutional definition of the term.

Even if the district court's mental gymnastics to diszr religion in the
sticker are accepted, the result contradicts the foumdatioour Constitution.
According to the district court, by stating that “evolutiis a theory, not a fact,”
the sticker somehow “contains an implicit religious sage advanced by Christian
fundamentalists and creationist&&lman slip op. at 41. That message apparently
is that God exists and played a role in creation. Bypdetely prohibiting this
message—one that, even by the district court’'s standsualsly “implied” by the
sticker—the district court has held that as a mattecarfstitutional law any

discussion of science must be divorced from God. Yet, hgn@od from the
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discussion of the creation of life directly contragia founding principle of this
country: the belief—as the country’s founding document, thelabseon of

Independence, proclaims—that we “are endowed by [our] Crewatbr certain

unalienable rights™ Declaration of Independence, para. 2.

Requiring as a matter of constitutional law that evolube taught as a fact
beyond question means that the Constitution dictasgsGbd be eliminated from
science, although the text of the Constitution does tate ©r imply any such
thing. If suggesting that man was created by God is “relgjicather than
“scientific” because such a proposition cannot be prothem surely teaching that
evolution is a fact beyond question is also religiouserathan scientific because it
means that evolution need not be tested or verified.

In sum, no reasonable interpretation of the stickeulcc hold that it
represents an attempt by the School District to di¢cteeluties its students owe to
the Creator and the manner in which the students shosithadge those duties.
Consequently, the sticker is not a law respecting an lestaient of “religion.”
U.S. Const. amend. |.

2. The definition of “Establishment”
Even if it is assumed that the sticker is a “law” undbe First

Amendment—which it is not—and even if it is assumed thatsticker pertains to

4 Should this Declaration language also be stricken from Cobint¢o

civics textbooks lest evolution be undermined?
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“religion” under the First Amendment—which it does not—the d&tBoard has
not “establish[ed]” a religion by placing the stickersmience textbooks.

An “establishment” of religion, as understood at the timeéhefadoption of
the First Amendment, involved “the setting up or recognitba state church, or
at least the conferring upon one church of special favatadwantages which are
denied to others.” Thomas M. Coolé&yeneral Principles of Constitutional Law
213 (Weisman pub. 1998) (1891). Joseph Story explained Danmmsnentaries on
the Constitutiorthat “[tlhe real object of the amendment was . . prevent any
national ecclesiastical establishment, which shoul@ ¢govan [sic] hierarchy the
exclusive patronage of the national government.” 8tdry, Commentaries on the
Constitution8 1871 (1833). In the congressional debates concerning theg@assa
of the Bill of Rights, James Madison stated that he “elppnded the meaning of
the [Establishment Clause] to be, that Congress shotildstablish a religion, and
enforce the legal observation of it by law, nor compehro worship God in any
manner contrary to their conscience.” Ahnals of Cong757 (1789) (Gales &
Seaton’s ed. 1834). The House Judiciary Committee in 1854natiped these
thoughts in a report on the constitutionality of chagamCongress and the Army
and Navy, stating that an “establishment of religion”

must have a creed defining what a man must believe; it hase

rites and ordinances which believers must observe; it rhase

ministers of defined qualifications, to teach the doesinand
administer the rights; it must have tests for the sabine, and
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penalties for the non-conformist. There never waseatablished
religion without all these.

H.R. Rep. No. 33-124 (1854).

At the time of its adoption, therefore, “[tlhe textf [the Establishment
Clause] . . . meant that Congress could neither eslablinational church nor
interfere with the establishment of state churcheshag éxisted in the various
states.” Michael W. McConnellAccommodation of Religion: An Update and
Response to the Critic60 Geo. Wash. L. Rev. 685, 690 n19 (1992).

The placement of informational stickers concerning eimiubn certain
science textbooks by the School Board does not in any faspoesent the setting
up of a state-sponsored church, nor does it in any way lendrgoegt aid to one
faith over another. Indeed, the district court specificmlund that “[tlhere is no
evidence in this case that the School Board included thenstat in the Sticker
that ‘evolution is a theory, not a fact’ to promote or ambeareligion.” Selman
slip op. at 35. Not only did the School Boawat intend to promote a religion, the
sticker cannot plausibly be said to support a specific chaeat, or denomination.
Instead, the sticker merely informs students that te&rgt legitimate questions
about evolution and that they should study it “carefully,’itically,” and “with an
open mind.” Id. at 8. Thus, placement of the stickers on textbooks doesveot

remotely involve an “establishment” of religion. U.S. Goasnend. |.
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[ll.  THE TEXTBOOK STICKER DOES NOT VIOLATE THE TEXT OF
THE GEORGIA CONSTITUTION.

As the court below did with the federal constitutionaimta the court began
its analysis of the Georgia Constitution claim witle text itself. The Constitution
of the State of Georgia, Article I, Section I, Paegah VII (hereafter “Para. VII”),
provides as follows:

No money shall ever be taken from the public treasumgctly or

indirectly, in aid of any church, sect, cult, or religiadsnomination

or of any sectarian institution.

Again, however, the district court did not even feign appi of the
constitutional text to this case. Instead, after citimge cases, the court’s analysis
consisted only of this rubberstamp conclusion:

In the instant case, it is undisputed that the CobhnGo School

Board used the money of taxpayers to produce and pla&tither in

dispute in certain of the Cobb County School Districtesce

textbooks. This Sticker aids the beliefs of Christian fundamentalists
and creationists In light of the prior interpretation of the Georgia

Constitution provision challenged by the Plaintiffs andegivthe

Court’'s conclusion above that the Sticker violates theblistanent

Clause of the First Amendment, the Court likewise tades that the

Sticker runs afoul of the Georgia Constitution.

Selman slip op. at 43 (emphasis added). The court’'s departuretherfseorgia

Constitution text again led to an erroneous conclusegarding the Plaintiffs’

claims as to Para. VII.
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The text of the Georgia Constitution should guide this Ceualdtermination
of the claims that are based upon the state’s constitutAs the Georgia Supreme
Court held years ago when interpreting the very proviatassue:

Courts are not concerned with the wisdom of legislatiors the duty

of the court to decide in a proper case whether legislation is in

conflict with the Constitutianbut in all cases the conflict must be

clear and manifest before the court will declare theesaod. All

doubts must be resolved in favor of the constitutionalitytagdy

with regard to the Constitution of this state.

Wilkerson v. City of Roméd10 S.E. 895, 904 (Ga. 1922) (emphasis added).

By its terms, the Georgia constitutional provisionsaue prevents the taking
of “money” from the “public treasury” for the “aid @&ny church, sect, cult, or
religious denomination or of any sectarian institutiorGa. Const., Art. I, Sec. Il,
Para. VIl (emphasis added). But the court below nevabkshed that through the
textbook stickers public money has aided any “church, sedt, @ religious
denomination” or “sectarian institution.” Instead, ttwurt retreated to its earlier
guilty-by-association conclusion that the “Sticker aide theliefs of Christian
fundamentalists and creationists.Selman slip op. at 43. But “aid[ing] the
beliefs” of certain people is not equivalent to the causbinal text’'s prohibition
against aiding any of the religioursstitutionsor entities mentioned in Para. VII.

There is no “Church of Creationism” or “Christian Fundarabsif’ denomination

that has received public monies through the actiorSab County; nor did the
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court below find such to be the case. Thus, by its own finditigs court’s
conclusion below is not supported by the constitutional text

The Georgia Supreme Court would agree Witkerson supra the Georgia
high court held that an act certainly more “religious” thaa obb County
textbook sticker—“[t]he reading of the Scriptures in théljguschools”—does not
make the school into “a sectarian institution.” 110 StEOG#. TheWilkerson
court explained:

[N]o theological doctrines are required to be taught. Thedcod no

sect must be affirmed or denied. There is no necesstnference,

by way of instruction, with the views of the scholambether derived

from parental or sacerdotal authority. . . . No one isired to

believe, or punished for disbelief, either in its insjpaa or want of

inspiration, in the fidelity of the translation or éscuracy, or in any

set of doctrines deducible or not deducible therefrom.
110 S.E. at 903. The same can be said of Cobb County SchoatBiséxtbook
sticker. In its quixotic zeal to root out religion wlerone exists, the district court
below has twisted the Georgia Constitution to forbid theenaéigning of language
on a textbook sticker with the beliefs of some of Cobb Coantitizens. The
result is both constitutionally unfaithful and politically ‘hefigious.”

EvenBennett v. City of LaGrangel12 S.E. 482 (Ga. 1922), cited by the
district court below, in which the Georgia Supreme Could hbat Para. VIl

prohibited city money from supporting the Salvation Army case the para-

church organization was a “sectarian institution” undeaPdH (then Para. XIV),
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does not support the district court’s holding. Unlike tisridt court below, the
Bennettcourt actually applied the constitutional text and axy@d the definition of
“sectarian institutions” prohibited from receiving puldimds.

Is the Salvation Army a sectarian institution? A religicest isa

body or number of personsgnited in tenets, butonstituting a distinct

organization or partyholding sentiments or doctrines different from

those of other sects or people. In the sense intended in the

Constitution every sect of that character is seamaaind all members

thereof are sectarians.

A religious sect or denomination @e having a common system of

faith. The term “church” is one of very comprehensive sigatfon,

and imports arorganization for religious purposes, for the public

worship of God.
Id (emphasis added). This Court will certainly note that tohastitutional
definition of “sectarian institutions,” as confirmed bye tBennettcourt, involves
an identifiableentity or religious group: “a body or number of persons” or a
“distinct organization or party.ld. While the Salvation Army is an example of a
distinct organization that is arguably within the tenérPara. VII, “religiously-
motivated individuals” or “Christian fundamentalists aneationists” loosely
lumped together for their opposition to evolution ast Even under a broad
interpretation of the very specific prohibition in GeorgianStitution, Art. |, Sec.

II, Para. VII, the district court below erred in holditigat the Cobb County

textbook sticker violated this portion of the state constitutio
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CONCLUSION
Because the Cobb County School District’s textbook stickeot contrary
to the text of the United States Constitution or the Gedggiastitution,Amicus
respectfully submits that the district court’s decisionl arder below should be
reversed.
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